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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

CENTRO DE PERIODISMO INVESTIGATIVO,
Plaintiff,
v CIVIL NO. 17-1743 (JAG)

FINANCIAL OVERSIGHT AND
MANAGEMENT BOARD FOR PUERTO RICO,

Defendant.

OPINION AND ORDER

GARCIA-GREGORY, D.J.

Congress giveth, Congress taketh away. This case is about the applicability of Puerto Rico
law to the Financial Oversight and Management Board for Puerto Rico (the “Board”), and the
extent of federal congressional power to make “needful rules and regulations” regarding the
territories of the United States. Although an emotionally charged subject, the Puerto Rico
Oversight, Management, and Economic Stability Act (“PROMESA” or the “Act”)! exemplifies
Congress’s broad powers to pass laws that affect territories where more than four million
American citizens live.

Plaintiff Centro de Periodismo Investigativo (“CPI”) brought suit against the Board
seeking access to documents within the Board’s control pursuant to the First Amendment of the
Constitution of the Commonwealth of Puerto Rico (“Commonwealth” or “Puerto Rico”). Docket

No. 1 at 2. Before the Court is the Board’s Motion to Dismiss based on two grounds. Docket No.

I PROMESA is codified at 48 U.S.C. § 2101 et seq. References to “PROMESA” in the remainder of this
Opinion and Order are to the uncodified version of the legislation (i.e. reference to the uncodified sections).
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22. First, the Board argues that under Pennhurst State Sch. ¢ Hosp. v. Halderman, 465 U.S. 89,92 (1984),
it is immune in federal court from claims seeking injunctive relief pursuant to Puerto Rico law. Id.
at 5. Second, the Board contends that the right to access and inspect public documents pursuant
to Puerto Rico law is preempted by PROMESA. Id. at 9. The Court holds that: (1) pursuant to its
plenary powers, Congress waived, or in the alternative abrogated, the Board’s sovereign immunity;
and (2) PROMESA does not preempt Puerto Rico law granting access to public documents under
the Board’s control.

For the reasons stated below, the Court DENIES the Board’s Motion to Dismiss. This case
will be referred to a Magistrate Judge to establish case management deadlines for the production

of the documents requested by CPI.

BACKGROUND

In June 2016, Congress enacted PROMESA to address the ongoing financial crisis in
Puerto Rico. Inre The Fin. Oversight ¢ Mgmt. Bd. for P.R., 872 F.3d 57, 59 (st Cir. 2017). The Act created
the Board as an oversight entity designed to help Puerto Rico restructure its debts and regain
fiscal stability. PROMESA §§ 101(a)-(b), 304(a). Pursuant to PROMESA, the Board was created
as an entity within the Commonwealth. Id. §101(c)(1). Among other things, PROMESA empowers
the Board to oversee the development and execution of a “fiscal plan,” and to commence quasi-
bankruptcy proceedings to restructure Puerto Rico’s debt under Title IIL. Inre The Fin. Oversight ¢
Mgmt. Bd. for P.R., 872 F.3d at 59.

The Board must comply with several disclosure requirements under PROMESA. For
example: (1) Section 101(h)(1) requires the disclosure of the bylaws, rules, and procedures adopted

by the Board; (2) Section 104(e) requires the disclosure of “[a]ll gifts, bequests or devises and the
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identities of the donors . . . within 30 days of receipt;” (3) Section 104(p) requires the disclosure
of the findings of any investigation made pursuant to Section 104(0); and (4) Section 109(b)
requires the disclosure of the financial interests of the Board’s members and its staff. Finally, and
perhaps the most important disclosure, the Board is required by Section 208 to submit an annual

report to the executive and legislative branch of both the federal and local governments.

STANDARD OF REVIEW

A defendant may move to dismiss an action against it for lack of federal subject-matter
jurisdiction. Fed. R. Civ. P. 12(b)(1); accord FDIC v. Caban-Muniz, 216 F. Supp. 3d 255, 257 (D.P.R.
2016). Since federal courts are courts of limited jurisdiction, the party asserting jurisdiction has
the burden of demonstrating its existence by a preponderance of the evidence. U.S. ex rel. Ondis v.
City of Woonsocket, 587 F.3d 49, 54 (Ist Cir. 2009). In assessing a motion to dismiss for lack of
subject-matter jurisdiction, a district court “must construe the complaint liberally, treating all
well-pleaded facts as true and drawing all reasonable inferences in favor of the plaintiffs.” Viqueira
v. First Bank, 140 F.3d 12, 16 (st Cir. 1998) (citing Royal v. Leading Edge Prods., Inc., 833 F.2d 1,1 (Ist
Cir. 1987)); see Calderon-Serrav. Wilmington Tr. Co., 715 F.3d 14,17 (1st Cir. 2013). Additionally, a court
may review any evidence, including submitted affidavits and depositions, to resolve factual
disputes bearing upon the existence of jurisdiction. See Land v. Dollar, 330 U.S. 731, 735 n.4 (1947);
Acosta-Ramirezv. Banco Popular de P.R., 712 F.3d 14, 18 (1st Cir. 2013).

“Federal courts are obliged to resolve questions pertaining to subject-matter jurisdiction
before addressing the merits of a case.” Acosta-Ramirez, 712 F.3d at 18. A court must dismiss the

action if, at any time, it determines that it lacks subject-matter jurisdiction. Fed. R. Civ. P.

12(h)(3). “A case is properly dismissed for lack of subject-matter jurisdiction under Rule 12(b)(1)
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when the Court lacks the statutory or constitutional power to adjudicate the case.” Nowak v.
Ironworkers Local 6 Pension Fund, 81 F.3d 1182, 1187 (2d Cir. 1996); accord Prestige Capital Corp. v.

Pipeliners of PR, Inc., 849 F. Supp. 2d 240, 247 (D.P.R. 2012).

ANALYSIS

The Board argues that dismissal is warranted based on two grounds. First, it argues that
this Court lacks subject matter jurisdiction under the Eleventh Amendment. Docket No. 22 at 10.
Second, even if this Court has jurisdiction, the Board argues that the right to access public
documents pursuant to Puerto Rico’s Constitution is preempted by PROMESA. Id. at 14. For the
reasons stated below, the Court holds that: (1) Congress waived the Board’s sovereign immunity;
(2) in the alternative, the Board’s sovereign immunity was abrogated by Section 106(a) of
PROMESA; and (3) the right to inspect public documents pursuant to Puerto Rico’s Constitution
is not preempted by PROMESA.

In order to understand how Congress can create legislation like PROMESA for Puerto
Rico, and to serve as a foundation to the sections below, the Court finds it necessary to explain

Congress’s sweeping power under the Territorial Clause of the U.S. Constitution.

I.  Congress’s Plenary Powers over the Territories
In relevant part, Article IV of the U.S. Constitution states that “Congress shall have Power
to dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States . ...” U.S. Const. art IV, § 3, cl. 2. The Supreme Court has

interpreted this clause to give Congress plenary? powers over the territories. Sec Commonwealth of

2 “Plenary” is defined as “[f]ull; complete; entire.” PLENARY, BLACK'S LAW DICTIONARY (10th ed.
2014).
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Puerto Ricov. Sanchez Valle, 136 S. Ct. 1863, 1876 (2016) (noting that pursuant to U.S. Const., art. IV,
§ 3, cl. 2, “Congress has broad latitude to develop innovative approaches to territorial
governance.”); Harris v. Rosario, 446 U.S. 651, 651-52 (1980) (per curiam) (finding that, under the
powers vested in art. IV, § 3, cl. 2, Congress “may treat Puerto Rico differently from States so long
as there is a rational basis for its actions.”); Torres v. Commonwealth of Puerto Rico, 442 U.S. 465, 470
(1979) (“Congress may make constitutional provisions applicable to territories in which they
would not otherwise be controlling.”) (citation omitted); Examining Bd. of Eng'rs, Architects ¢
Surveyorsv. Flores de Otero, 426 U.S. 572, 586 n.16 (1976) (“The powers vested in Congress by Const.,
Art. IV, § 3, cl. 2, to govern Territories are broad.”) (citations omitted); Palmore v. United States, 411
U.S. 389, 403 (1973) (“In legislating for [territories]|, Congress exercises the combined powers of
the general, and of a state government.”) (quotation marks and citation omitted); De Lima v. Bidwell,
182 U.S. 1,196 (1901) (“Congress has full and complete legislative authority over the people of the
territories and all the departments of the territorial governments.”) (internal quotation marks and
citation omitted); United States v. Kagama, 118 U.S. 375, 379-80 (1886) (noting that the powers
conferred to a territorial government by Congress could “be withdrawn, modified, or repealed at
any time.”); First Nat. Bank v. Yankton Cty., 101 U.S. 129, 133 (1879) (noting that Congress “has full
and complete legislative authority over the people of the Territories and all the departments of the
territorial governments.”); United States v. Gratiot, 39 U.S. 526, 537 (1840) (noting that “power over
the [territories] is vested in Congress by the Constitution, without limitation.”). Thus, our

jurisprudence makes it clear that Congress’s power over Puerto Rico is plenary.

Congressional plenary power over the territories can be delegated to the local territorial

government, but can never be relinquished. See Cincinnati Soap Co. v. United States, 301 U.S. 308, 318
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(1937) (explaining that, while the power of the federal government decreases when the powers of
a territory increase, “the authority which confer[s] additional power” to the territory can “at any
time” be withdrawn). Congress can enact a federal statute that organizes a territory and delegate
power to the territorial government, but cannot renounce its powers over the territories forever.
See Dorsey v. United States, 567 U.S. 260, 274 (2012) (“[S]tatutes enacted by one Congress cannot
bind a later Congress, which remains free to repeal the earlier statute, to exempt the current
statute from the earlier statute, to modify the earlier statute, or to apply the earlier statute but as
modified.”) (citations omitted).

The Territorial Clause is not just a grant of power, but also a constitutional mandate to
enact essential legislation for the U.S. territories. Bidwell, 182 U.S. at 196-97 (finding that
congressional authority over territories “arises, not necessarily from the territorial clause of the
Constitution, but from the necessities of the case, and from the inability of the states to act upon

the subject.”).

II. PROMESA
Puerto Rico has been in “dire financial straits” for several years. Wal-Mart P.R, Inc. v.
Zaragoza-Gomez, 834 F.3d 110, 112 (1st Cir. 2016) (citations omitted). Armed with plenary powers,
Congress responded to Puerto Rico’s crushing public debt by enacting PROMESA as a needful
rule and regulation, pursuant to art. IV, § 3, cl. 2 of the U.S. Constitution, “to provide a method for
Puerto Rico to achieve fiscal responsibility and access to the capital markets.” PROMESA §101(a).
The Act also created the Board, which is composed of seven voting members and one non-

voting member—the Governor of Puerto Rico or his designee—serving ex officio. PROMESA §§

101(e)(1), 101(e)(3). The Board operates as an entity within the government of Puerto Rico, id. §
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101(c)(1), and is funded out of the Commonwealth’s public fisc, id. § 107(b). The Board is tasked
with several responsibilities and endowed with several powers. Among those responsibilities, the
Board is in charge of the approval of fiscal plans, § 201(a); approval of budgets for Puerto Rico, §
202(a); reviewing territorial legislation to ensure that they are in compliance with the current
fiscal plan, § 204(a)(1); and serving as the representative of the Commonwealth in Title III
proceedings, § 315(b). Additionally, if the Board finds, in its sole discretion, that the government
of Puerto Rico is not in compliance with PROMESA, it can develop its own fiscal plan, §
201(d)(2); and in case of a noncompliant budget, could make reductions or modifications to the
proposed budget it as it sees fit, § 203(d).

With such power comes great responsibility and, accordingly, great oversight. That is why
PROMESA requires the Board and its entire staff to comply with federal conflict of interest
requirements, § 109(a), and financial disclosure requirements, § 109(b). In addition, the Board
must prepare an annual report to the President, Congress, and the Governor and Legislature of
Puerto Rico. PROMESA § 208(a). In this report, the Board must describe, among other
requirements, Puerto Rico’s progress in meeting the objectives of the Act, the assistance provided
by the Board to the government of Puerto Rico, and the precise manner in which funds provided
to the Board have been spent. Id.

Most salient to this case is Section 106(a) of PROMESA, which states in relevant part that
“any action against the Oversight Board, and any action otherwise arising out of this Act in whole
or in part, shall be brought in a United States district court for the covered territory . . ..” Puerto
Rico is a “covered territory” under PROMESA. PROMESA 8§ 5(8), 101(b)(1). Thus, interpreting
the statute under its plain meaning, PROMESA authorizes this Court to hear any suit brought

against the Board. See Penobscot Nationv. Mills, 861 F.3d 324, 330 (Ist Cir. 2017) (“Where the meaning
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of the statutory text is plain and works no absurd result, the plain meaning controls.”) (citation
omitted). Accordingly, given PROMESA’s broad jurisdictional grant, the proper jurisdiction, and
in fact, the only jurisdiction, for any claims against the Board is the U.S. District Court for the
District of Puerto Rico. See PROMESA § 106(a); sec also HR COMM. ON NATURAL RESOURCES,
PUERTO RICO OVERSIGHT, MANAGEMENT, AND ECONOMIC STABILITY ACT, H.R. Rep. No. 114-602, at
44 (2016) (explaining that “in the case of Puerto Rico, any non-Title III or non-subpoena related
action must be brought in the U.S. District Court for the District of Puerto Rico.”).

Section 106(a)’s jurisdictional grant does not go beyond Congress’s powers over the
territories. As explained above, Congress has plenary powers over the territories and, therefore,
can treat the territories differently than States when enacting laws. Harris, 446 U.S. at 651-52,
(“| T]o make all needful Rules and Regulations respecting the Territory . .. belonging to the United
States, [Congress| may treat Puerto Rico differently from States so long as there is a rational basis
forits actions.”) (internal quotation marks and citation omitted). As a result, Congress’s authority
in enacting laws dealing with territories is not restrained the same way as it is when enacting laws
at the national level. Torres, 442 U.S. at 470 (“Congress may make constitutional provisions
applicable to territories in which they would not otherwise be controlling.”). For example, when
enacting laws at the national level, Congress can only legislate pursuant to the powers conferred
to it by Article T of the U.S. Constitution. See United States v. Lopez, 514 U.S. 549, 552 (1995) (citing
U.S. CONT. ART. 1,8 8) (“The Constitution creates a Federal Government of enumerated powers.”).

In contrast, when legislating for the territories, Congress can go beyond its constitutional
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limitations, absent a few exceptions, that would otherwise limit it if enacting laws for the states.?
See Palmore, 411 U.S. at 403 (explaining that “[i]n legislating for [territories], Congress exercises
the combined powers of the general, and of a state government.”); First Nat. Bank, 101 U.S. at 133
(noting that “[c]ongress may not only abrogate laws of the territorial legislatures, but it may itself
legislate directly for the local government.”); Palmore, 411 U.S. at 403 (explaining that Congress
may legislate for the territories “in a manner . . . that would exceed its powers or at least would be
very unusual, in the context of national legislation enacted under other powers delegated toit.”).#
Thus, Congress is well within its powers to authorize any action against the Board to be
brought in federal court. Accordingly, taking into account the potentially devastating effect that
Puerto Rico’s insolvency could bring to the U.S. municipal Bond market,> Congress created the
Board to help Puerto Rico get back on its financial feet, and gave this Court jurisdiction to hear

any cases against it.

III.  Eleventh Amendment Immunity
The Board argues that the claims against it must be dismissed, since it was created as an
entity within the Commonwealth entitled to Eleventh Amendment immunity. The Court

disagrees.

3 For example, Congress cannot make any laws that violate fundamental constitutional rights of U.S.
citizens living in Puerto Rico. See United States v. Lebron-Caceres, 157 F. Supp. 3d 80, 89 (D.P.R. 2016), amended,
No. CR 15-279 (PAD), 2016 WL 204447 (D.P.R. Jan. 15, 2016).

* Although the Supreme Court’s opinion in Palmore involved the District of Columbia, Congress’s power
when legislating for the territories is almost identical to its powers when legislating for the District of
Columbia under Article I, § 8 of the U.S. Constitution. See District of Columbiav. John R. Thompson Co., 346 U.S.
100, 109 (1953)(explaining that under the D.C. home rule, the delegation of power of self-government to
territories, remains subject to the power of Congress to revise, alter, or revoke the authority granted at any
time).

> Nathan Bomey, Puerto Rico declares bankruptcy. Here's how it’s going to unfold, USA TODAY, (Mar. 9, 2018, 5:15
PM), https://www.usatoday.com/story/money/2017/05/03/puerto-rico-bankruptcy/101243686/.
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The Eleventh Amendment states that “[t]he Judicial power of the United States shall not
be construed to extend to any suit in law or equity, commenced or prosecuted against one of the
United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.” U.S.
Const. amend. XI. The Supreme Court has interpreted the Eleventh Amendment to mean “that
each State is a sovereign entity in our federal system; and second, that [i]t is inherent in the nature

of sovereignty not to be amenable to the suit of an individual without its consent.” Seminole Tribe
of Fla.v. Florida, 517 U.S. 44, 54 (1996) (internal quotation marks and citation omitted). The Court

«

has long recognized that the Eleventh Amendment’s “greater significance lies in its affirmation
that the fundamental principle of sovereign immunity limits the grant of judicial authority in Art.
II1.” Pennhurst, 465 U.S. at 98. As a result, the Eleventh Amendment not only protects a state’s
treasury, but also a state’s “dignity interest as a sovereign in not being [hauled] into federal court.”
Fresenius Med. Care Cardiovascular Res., Inc. v. P.R. ¢ Caribbean Cardiovascular Ctr. Corp., 322 F.3d 56, 63
(Ist Cir. 2003).

The First Circuit Court of Appeals has consistently held that Puerto Rico is to be treated
like a state for Eleventh Amendment purposes. Grajalesv. P.R. Auth., 831 F.3d 11,15 n.3 (Ist Cir. 2016);
Jusino Mercado v. Commonwealth of Puerto Rico, 214 F.3d 34, 39 (1st Cir. 2000) (collecting cases). Thus,

at first glance, it would seem that the Board is entitled to Eleventh Amendment immunity because

it is an entity within the territorial government funded by the Commonwealth.® See Metcalf ¢ Eddy,

¢ The parties did not address whether the Board should be considered an “arm” of Puerto Rico for Eleventh
Amendment purposes. Docket Nos. 22, 25. The Court assumes without deciding that the Board is an “arm
of Puerto Rico” because the Commonwealth funds it. See Pastrana-Torres v. Corporacion De P.R. Para La Difusion
Publica, 460 F.3d 124, 126 (Ist Cir. 2006) (noting that one of the factors to determine whether Eleventh
Amendment immunity applies to a government entity “focuses on the risk that money damages will be
paid from the state’s treasury if the entity is found liable.”) (citation omitted).
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Inc. v. P.R. Aqueduct ¢ Sewer Auth., 991 F.2d 935, 939 (Ist Cir. 1993), holding modified by Fresenius Med.
Care Cardiovascular Res., Inc., 322 F.3d at 56 (“Generally, if a state has a legal obligation to satisty
judgments against an institution out of public coffers, the institution is protected from federal
adjudication by the Eleventh Amendment.”). The Court finds, however, that Congress acted on

behalf of Puerto Rico to waive Eleventh Amendment protection as to the Board, and alternatively,

abrogated the Board’s sovereign immunity.”

A. Congress Waived Eleventh Amendment Immunity as to the Board

Generally, a state can consent to be sued in federal court and waive its Eleventh
Amendment immunity by passing a “state statute or constitutional provision.” Arecibo Cmty. Health
Care, Inc. v. Commonwealth of Puerto Rico, 270 F.3d 17, 24 (Ist Cir. 2001); sec Atascadero State Hosp. v.
Scanlon, 473 U.S. 234, 238 n.1 (1985). A waiver of sovereign immunity “must be stated by the most
express language or by such overwhelming implications from the text as [to] leave no room for
any other reasonable construction.” Arecibo Cmty. Health Care, Inc., 270 F.3d at 24 (quoting Edelman
v. Jordan, 415 U.S. 651, 673 (1974)) (internal quotation marks omitted).

In this case, Congress exercised its plenary powers to act on behalf of Puerto Rico and
waived the Board’s Eleventh Amendment immunity. See PROMESA § 106(a). The Territorial
Clause gives Congress the power to enact statutes on behalf of the territories. See Simms v. Simms,

175U.S.162,168 (1899) (“In the territories of the United States, Congress has the entire dominion

and sovereignty, national and local, Federal and state, and has full legislative power over all

"In this Opinion and Order, the Court does not opine on the availability of Eleventh Amendment immunity
to Puerto Rico and its instrumentalities. The holding today is confined to the Board and its lack of access
to Eleventh Amendment protection.
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subjects upon which the legislature of a state might legislate within the state; and may, at its
discretion, intrust that power to the legislative assembly of a territory.”) (citations omitted). Here,
Congress, in its function as administrator of the territories enacted PROMESA, which created an
oversight board subject to suit in federal court. See First Nat. Bank, 101 U.S. at 133 (noting that
“Congress may not only abrogate laws of the territorial legislatures, but it may itself legislate
directly for the local government.”). This needful legislation is within Congress’s power as it can
directly legislate for the territories, and in the rarest of cases, act as their legislature. Id. (noting
that Congress “may make a void act of the territorial legislature valid, and a valid act void . . . it
has full and complete legislative authority over the people of the Territories and all the
departments of the territorial governments.”).8

It is evident from Section 106(a) that Congress meant to subject the Board to suits in
federal court. Section 106(a) states, in relevant part, that “any action against the Oversight Board
... shall be brought in a United States district court for the covered territory . . . .” Congress,
therefore, clearly indicated that any action against the Board must be litigated in this Court. The
congressional record supports this interpretation. Appendix B of the Congressional Research

Service’s® (“CRS”) report on PROMESA describes Section 106 as a “[w]aiver of sovereign

8 The Court also notes other possible waiver arguments. First, the Court could find that the Board waived
any immunity by making appearances in all the restructuring cases. See Arecibo Cmty. Health Care, Inc., 270
F.3d at 25 (noting that “a state may waive its immunity through its affirmative conduct in litigation.”)
(citation omitted). Second, because PROMESA could be interpreted as a bankruptcy law and some
adversarial proceedings in bankruptcy court can proceed against states despite sovereign immunity, then
Eleventh Amendment immunity might not apply to the Board as this suit could be construed as an
adversarial proceeding. See Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356, 379 (2006) (holding that Congress may
treat states the same way it treats any other creditor with respect to “Laws on the subject of Bankruptcies”
and haul them into federal court pursuant to the Bankruptcy Clause).

® The CRS is an arm of U.S. Congress that provides policy and legal analysis to committees and members
of Congress on legislative matters. The CRS prepared a report to Congress on PROMESA that includes a
section-by-section description of the bill. D. ANDREW AUSTIN, CONG. RESEARCH SERV., R44532, THE
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immunity” section and further explains that this section limits “the extent to which a government
unit can assert sovereign immunity.” D. ANDREW AUSTIN, CONG. RESEARCH SERV., R44532, THE
PUERTO RICO OVERSIGHT, MANAGEMENT, AND ECONOMIC STABILITY ACT (PROMESA; H.R. 5278,
S. 2328) 36 (2016). Thus, the CRS’s report is further evidence of Congress’s intent to waive the
Board’s sovereign immunity.

When enacting PROMESA, Congress knew of Puerto Rico’s dual system of federal and
territorial courts. See Examining Bd. of Eng’rs, 426 U.S. at 587. Thus, Congress, knowing the Eleventh
Amendment implications in creating an entity within the government of Puerto Rico,"° decided
under its plenary powers to give this Court exclusive jurisdiction over cases, like this one, brought
against the Board. See Miles v. Apex Marine Corp., 498 U.S. 19, 32 (1990) (“We assume that Congress
is aware of existing law when it passes legislation.”).

Accordingly, the Court finds that Congress waived the Board’s Eleventh Amendment
Immunity.

Assuming arguendo that Congress did not waive the Board’s Eleventh Amendment
immunity on behalf of the Commonwealth, the Court finds that Congress abrogated the Board’s

immunity to suit through PROMESA.

B. Congress Abrogated Eleventh Amendment Immunity as to the Board
“Congress may abrogate [a state’s] Eleventh Amendment immunity when it both

unequivocally intends to do so and act[s] pursuant to a valid grant of constitutional authority.”

PUERTO RICO OVERSIGHT, MANAGEMENT, AND ECONOMIC STABILITY ACT (PROMESA; H.R. 5278, S. 2328)
(2016), https://fas.org/sgp/crs/row/R44532.pdf (last visited Apr. 26, 2018).

19 Tndeed, Congress declined to make the Board part of the Federal government. PROMESA § 101(c)(2)
(stating that the Board “shall not be considered to be a department, agency, establishment, or
instrumentality of the Federal government.”).
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Larov. New Hampshire, 259 F.3d 1, 5 (Ist Cir. 2001) (quoting Bd. of Tr. of Univ. of Ala.v. Garrett, 531 U.S.

356, 363 (2001) (internal quotation marks omitted)).

1. Intent to Abrogate

Congress unequivocally intends to abrogate a state’s Eleventh Amendment immunity if it
makes “its intention unmistakably clear in the language of the statute.” Kimel v. Fla. Bd. of Regents,
528 U.S. 62,73 (2000) (internal quotation marks and citation omitted). Here, it is “unmistakably
clear” that Congress abrogated the Board’s Eleventh Amendment immunity. Seminole Tribe of Fla.,
517 U.S. at 57. Section 106(a) of PROMESA states that “any action against the Oversight Board . .
.shall be brought in a United States district court for the covered territory . ...” The statute makes
it abundantly clear that the Board is not immune from suit and grants the U.S. District Court for
the District of Puerto Rico exclusive jurisdiction over any suit brought against the Board.

Moreover, the Supreme Court has held that a similar provision that conferred jurisdiction
to a district court unequivocally showed Congress’s intention to abrogate a state’s sovereign
immunity. See Seminole Tribe of Fla., 517 U.S. at 57; compare 25 U.S.C. § 2710(d)(7)(A)(D)" with
PROMESA §106(a). Thus, the Court finds that Congress unambiguously intended to abrogate

the Board’s Eleventh Amendment immunity through Section 106(a) of PROMESA.1?

125 U.S.C.$2710(d)(7)(A)(i) provides that “The United States district courts shall have jurisdiction over
any cause of action initiated by an Indian tribe arising from the failure of a State to enter into negotiations
with the Indian tribe for the purpose of entering into a Tribal-State compact under paragraph (3) or to
conduct such negotiations in good faith . . . .”

2 Holding otherwise would render Section 106(a) of PROMESA superfluous. Seec Lowev. S.E.C., 472 U.S. 181,
207 n.15 (1985) (Courts “must give effect to every word that Congress used in the statute.”).
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2. Power to Abrogate

Concluding that Congress intended to abrogate the Board’s Eleventh Amendment
protection, the Court finds that Congress has the power to abrogate the Board’s sovereign
immunity pursuant to the Territorial Clause of Article IV of the U.S. Constitution.

The Court notes that abrogation via the Territorial Clause is an issue of first impression.
Typically, and almost exclusively, the Supreme Court has held that Congress has the power to
abrogate sovereign immunity pursuant to sections 1 and 5 of the Fourteenth Amendment. Seminole
Tribe of Fla., 517 U.S. at 59 (noting that “S 1 of the Fourteenth Amendment contained prohibitions
expressly directed at the States and that § 5 of the Amendment expressly provided that [t]he
Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”)
(internal quotation marks and citation omitted). However, Congress has plenary powers over the
territory of Puerto Rico so, the Court must determine whether Congress also has the power, under
the Territorial Clause, to abrogate the Board’s sovereign immunity as an entity of Puerto Rico. In
doing so, the Court walks between two constitutional planes, as the First Circuit Court of
Appeals has considered Puerto Rico a state for Eleventh Amendment purposes, Jusino Mercado, 214
F.3d at (collecting cases), but is also a territory under Congress’s control and administration. The
Court holds that it does.

As stated above, it is well-settled that Congress has plenary powers over the territories.
See Palmore, 411 U.S. at 403 (“In legislating for [the territories|, Congress exercises the combined
powers of the general, and of a state government.”) (citation omitted); see also Downes v. Bidwell, 182
U.S. 244, 268 (1901) (“The power of Congress over the territories of the United States is general
and plenary . . ..”) (citations omitted). Congress has the power to legislate for Puerto Rico and

even abrogate local legislation. First Nat. Bank, 101 U.S. at 133 (“[Congress| may make a void act of
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the territorial legislature valid, and a valid act void.”). Indeed, Congress is at the zenith of its
power when legislating for the territories. This power comes for a constitutional mandate to
oversee the territories and make any regulations to help administer them. Thus, Congress’s
plenary power must be, at the very least, equal to Congress’s power to abrogate a state’s sovereign
immunity under sections 1 and 5 of the Fourteenth Amendment.

Accordingly, the Court finds that Congress can abrogate the Board’s Eleventh Amendment

immunity through the Territorial Clause.

C. Territorial Federalism
The Board argues that, notwithstanding the issue of sovereign immunity, CPI's claim
against the Board under Puerto Rico law “conflicts directly with the principles of federalism that
underlie the Eleventh Amendment” pursuant to the holding in Pennhurst. The Court disagrees.!®
In Pennhurst, the Supreme Court decided that sovereign immunity prohibits federal courts

from instructing state officials on how to conform their conduct to state law, for it would intrude
on state sovereignty and conflict “directly with the principles of federalism that underlie the
Eleventh Amendment.” 465 U.S. at 106. The Court further noted that the Eleventh Amendment

“deprives a federal court of power to decide certain claims against States that otherwise would be

within the scope of Art. III’s grant of jurisdiction.” Id. at 119-20.

B The Board’s interpretat